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·way you are."·1·

· · · · ··         THE COURT:··Mr. Ott, we'll give you a chance·2·

·to --·3·

· · · · ··         MR. OTT:··A brief relevance objection.··What·4·

·the Authority has chosen to do with another school is·5·

·really not relevant to this proceeding.·6·

· · · · ··         THE COURT:··Well, to some extent I disagree·7·

·with you because I think everybody should be treated on·8·

·the same level playing field, in respect to that, and·9·

·have the same rules applied.10·

· · · · ··         MR. OTT:··True.··And just for a point of11·

·clarification, the school in question's graduation rate12·

·calculated by the Department of Education is above 6013·

·percent.··So notice of closure was not issued because14·

·their graduation rate was above 60 percent, the15·

·statutory threshold.16·

· · · · ··         The issues that Mr. Werlein is raising17·

·basically go to an allegation that they have manipulated18·

·the numbers to some effect to -- to -- to reach that,19·

·which may very well be a violation -- I don't want to go20·

·into the details of what may happen with other schools21·

·who may have committed different infractions, but I22·

·dispute the fact it's a like-for-like comparison.23·

· · · · ··         THE COURT:··The basic issue in respect to that,24·
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·subject to for failure to meet those benchmarks.·1·

· · · · ··         THE COURT:··The trade-off is they give up their·2·

·right for judicial review of that?·3·

· · · · ··         MR. OTT:··They -- they limit -- because they·4·

·can still come in and say, "No, no, no, we actually met·5·

·the benchmarks.··You guys calculated it wrong."··So that·6·

·is still subject to judicial review.··But that's the·7·

·only thing that would be subject to judicial review.·8·

·And that limitation only -- only applies to that·9·

·benchmark provision in the contract.··It's a very narrow10·

·limitation.11·

· · · · ··         THE COURT:··Do you think that's legal?12·

· · · · ··         MR. OTT:··I do.13·

· · · · ··         THE COURT:··Have you done any research on that?14·

· · · · ··         MR. OTT:··A little bit.15·

· · · · ··         THE COURT:··Do you think that somebody could16·

·give up their right of judicial review in respect to any17·

·and all issues raised in front of the administrative18·

·agency?19·

· · · · ··         MR. OTT:··I think they can limit it by20·

·contract.21·

· · · · ··         THE COURT:··Provided the party agrees.··What if22·

·they don't agree with that?··And are they put in a23·

·position they're damned -- they're damned if they do,24·
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·damned if they don't, so to speak, so they're put in an·1·

·awkward position from a standpoint of basically "accept·2·

·our terms, and if you don't accept our terms, guess·3·

·what, this is how we are going to proceed against you"?·4·

· · · · ··         MR. OTT:··That's an excellent question, Your·5·

·Honor.·6·

· · · · ··         THE COURT:··Well, that's three excellent·7·

·questions I've asked.··I appreciate that.·8·

· · · · ··         MR. OTT:··Sorry.··So -- no.··With respect to·9·

·that -- that -- the way that the accountability works10·

·for charter schools --11·

· · · · ··         THE COURT:··It's my turn to pick on you, so --12·

· · · · ··         MR. OTT:··I was quiet for a while, so I13·

·understand.··The way the -- the system of charter14·

·schools works is somewhat different than regular15·

·education.··There's dual principles of, I think,16·

·autonomy and accountability.··So the schools are given17·

·increased autonomy in return for accountability.18·

· · · · ··         So when a deficiency is noted, like in this19·

·case the graduation rate is noted as a deficiency,20·

·statute does not require the authority to say, "and you21·

·should fix it by doing X, Y or Z."··It is up to the22·

·school, which is an autonomous body, to come up with a23·

·plan to fix it and say, "Look, this is our graduation24·
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